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The 87th Session of the Texas Legislature was unlike any we’ve seen in the state for 
over 100 years. Legislating in the time of a global health crisis presented unforeseen 
challenges to legislators and legislative advocates and the constituencies they serve. 
In the best of times, legislators’ plates are very full in each of the 140 days of a regu-
lar session. The COVID-19 pandemic amplified the level of work to be done, and 
then the legislature came to an unexpected complete stop in mid-February because 
of Winter Storm Uri.  
 
Despite unforeseen challenges, TBA remained focus on our members’ needs, and 
worked tirelessly to ensure the Texas banking industry remains vibrant. Our proactive 
2021 Legislative Agenda was developed through member input, and the successful 
passage of each of the items on our legislative agenda was thanks to members’ 
engagement and willingness to advocate on our industry’s behalf. As a result, 
because of the enactment of HB 654, our state’s 21-year Rule Against Perpetuities 
for Texas trusts has been extended to up to 300 years if a trust grantor so chooses. 
Thanks to SB 6, Texans now have a liability shield against frivolous pandemic-related 
lawsuits. And, finally, thanks to SB 516, penalties have been increased for ATM 
smash and grab crimes. It is now a third-degree felony to impair or interrupt access 
to an ATM. Again, the success of our 2021 Legislative Agenda is due to the work of 
TBA’s membership, and we are very grateful for the commitment each of you has to 
this honorable profession. 
 
Of course, not all actions taken by the 87th Legislature will positively impact the busi-
ness of banking in the State of Texas. Part of our jobs as your advocates is to 
minimize negative impacts legislation moving through the process will have on Texas 
banks. While policies and procedures will have to be altered as a result of actions 
taken by the Legislature, we diligently work to ensure these changes will be minimal. 
 
It is a privilege to represent the Texas banking industry in Austin and in Washington, 
D.C., and we hope that as we continue to advocate on your behalf that you will join 
us in our mission to ensure that strong banks ensure stronger communities. Please 
do not hesitate to contact any of us if you have any questions. 
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HB 1156 by Thierry 
Relating to creating the criminal offense of financial abuse 
of an elderly individual. 
 
Description: 
HB 1156 adds new Sec. 32.55, Penal Code (FINANCIAL 
ABUSE OF ELDERLY INDIVIDUAL). “Financial abuse” is 
defined to mean the wrongful taking, appropriation, 
obtaining, retention, or use of, or assisting in the wrongful 
taking, appropriation, obtaining, retention, or use of, 
money or other property of another person by any means, 
including by exerting undue influence. The term includes 
financial exploitation. 
 
“Financial exploitation” is defined to mean the wrongful 
taking, appropriation, obtaining, retention, or use of 
money or other property of another person by a person 
who has a relationship of confidence or trust with the other 
person. Financial exploitation may involve coercion, 
manipulation, threats, intimidation, misrepresentation, or 
the exerting of undue influence. The bill specifies that a 
person has a relationship of confidence or trust with 
another person if the person: is a parent, spouse, adult 
child, or other relative by blood or marriage of the other 
person; is a joint tenant or tenant in common with the 
other person; has a legal or fiduciary relationship with the 
other person; is a financial planner or investment profes-
sional who provides services to the other person; or is a 
paid or unpaid caregiver of the other person. 
 
A person commits the offense of financial abuse of elderly 
individual if the person knowingly engages in the financial 
abuse of an elderly individual. An offense is: a Class B 
misdemeanor if the value of the property taken, appropri-
ated, obtained, retained, or used is less than $100; a 
Class A misdemeanor if the value of the property is $100 
or more but less than $750; a state jail felony if the value 
of the property is $750 or more but less than $2,500; a 
third degree felony if the value of the property is $2,500 or 
more but less than $30,000; a second degree felony if the 
value of the property is $30,000 or more but less than 
$150,000; and a first degree felony if the value of the 
property taken, appropriated, obtained, retained, or used 
is $150,000 or more. 
 
Index to sections affected: 
Section 32.55 (new), Penal Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 4477 by Senfronia Thompson 
Relating to the financial exploitation of certain vulnerable 
adults. 
 
Description: 
In 2017, the governor signed 85R HB 3921 into law; HB 
3921 authorized financial institutions, securities dealers, 
and investment advisers to place holds on suspicious 
transactions involving vulnerable adults if the financial 
institution submits a report of the suspected financial 
exploitation to Adult Protective Services.  
 
HB 4477 relates to the timing of the hold and amends 
existing Sec 281.004, Finance Code, to provide that a 
financial institution may place a hold on any transaction 
that involves an account of a vulnerable adult if the finan-
cial institution submits a report of suspected financial 
exploitation of the vulnerable adult to Adult Protective 
Services; and has cause to believe the transaction is 
related to the suspected financial exploitation alleged in 
the report. The implication being that the hold can’t be 
placed until after the report is made to APS. HB 4477 
makes similar changes to Sec. 4004.355, Government 
Code, for securities dealers and investment advisers.  
 
HB 4477 is an interesting bill that was filed at the request 
of APS because APS data indicates that the overwhelming 
number of reports of financial exploitation they receive are 
not from financial institutions or securities professionals, 
and they cannot request that a hold be placed on an 
account unless the financial institution or securities profes-
sional first makes a report to APS. For the past four years, 
TBA has advised our members to first file a report of 
suspected financial exploitation with APS under Chapter 
48 of the Human Resources Code, then place the hold on 
the account. HB 4477 will not change that practice. 
 
Index to sections affected: 
Sections 281.001, 281.004, Finance Code 
Section 4004.355, Government Code 
Article 581-45, Vernon’s Texas Civil Statutes  
 
Effective date: 
This Act takes effect September 1, 2021. 
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SB 109 by West 
Relating to the criminal offense of fraudulent securing of 
document execution. 
 
Description: 
SB 109 amends Sec. 32.46, Penal Code (SECURING 
EXECUTION OF DOCUMENT BY DECEPTION), by 
renaming the section FRADULENT SECURING OF DOCU-
MENT EXECUTION and adding a definition of “effective 
consent”. Consent is not effective if: induced by decep-
tion or coercion; given by a person who by reason of 
youth, mental disease or defect, or intoxication is known 
by the actor to be unable to make reasonable property 
dispositions; or given by a person who by reason of 
advanced age is known by the actor to have a diminished 
capacity to make informed and rational decisions about 
the reasonable disposition of property. SB 109 eliminates 

the current requirement that the crime be committed “by 
deception” and establishes a new requirement that the 
offense is committed without the effective consent of the 
person who signed or executed the document. SB 109 is 
designed to better protect potential victims of the financial 
exploitation of elderly individuals and vulnerable adults. 
 
Index to sections affected: 
Section 32.46, Penal Code 
Sections 33.013 and 41.008, Civil Practice and Remedies 
Code 
Article 12.01, Code of Criminal Procedure 
Section 250.006, Health and Safety Code 
 
Effective date: 
This Act takes effect September 1, 2021.

HB 1576 by Parker 
Relating to the creation of a work group on blockchain 
matters concerning this state. 
 
Description: 
HB 1576 creates a 16-member blockchain work group. 
Blockchain is defined to include digital assets, virtual 
currency, and the integration of smart contracts. The work 
group shall be composed of a member of the House 
appointed by the House Speaker, one member of the 
Senate appointed by the Lieutenant Governor, two 
members representing institutions of higher education 
appointed by the Governor, an ex-officio member repre-
senting the Department of Information Resources 
appointed by the Governor, an ex-officio member repre-
senting the Secretary of State appointed by the Governor, 
and 10 members of the public, five appointed by the 
Speaker and five appointed by the Lieutenant Governor. 
The public members must have knowledge and experi-
ence in blockchain technology or represent an industry 
that would benefit from the use of blockchain technology. 
 
The work group is tasked with developing a master plan 
for the expansion of the Texas blockchain industry and 
recommend policies and state investments in connection 
with blockchain technology. In developing the plan, the 
workgroup shall: identify the economic growth and devel-
opment opportunities presented by blockchain 
technology; assess the existing blockchain industry in 
Texas; review workforce needs and academic programs 
required to build blockchain expertise across all relevant 

industries; and make any legislative recommendations 
that will help promote innovation and economic growth by 
reducing barriers to and expediting the expansion of the 
state’s blockchain industry. The report containing the 
master plan developed by the blockchain work group 
must be submitted no later than October 31, 2022. The 
first work group meeting shall be held no later than 
November 1, 2021. 
 
Index to sections affected: 
N / A 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 3746 by Capriglione 
Relating to certain notifications required following a 
breach of security of computerized data. 
 
Description: 
Existing Sec. 521.053, Business & Commerce Code 
(NOTIFICATION REQUIRED FOLLOWING BREACH OF 
SECURITY OF COMPUTERIZED DATA), establishes the 
actions a business must take if there is any breach of 
system security wherein a customer’s sensitive personal 
information was, or is reasonably believed to have been, 
acquired by an unauthorized person. These actions 
include notifying the attorney general of the breach no 
later than the 60th day after the date the business deter-
mines that the breach occurred if the breach involves at 
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least 250 Texas residents. HB 3746 includes in the notifi-
cation to the attorney general the number of affected 
residents that have been sent a disclosure of the breach 
by mail or other direct method of communication at the 
time of the notification.  
 
New Sec. 521.053(j) directs the attorney general to post 
on his publicly accessible website a listing of the notifica-
tions received, excluding any sensitive personal 
information that may have been reported, any information 
that may compromise a data system’s security, and any 
other information reported to the attorney general that is 
made confidential by law. The attorney general shall: 
update the listing not later than the 30th day after the date 
the attorney general receives notification of a new breach 
of security; remove a notification from the listing not later 
than the first anniversary of the date the attorney general 
added the notification to the listing; and maintain only the 
most recently updated listing on the attorney general’s 
website. 
 
Index to sections affected: 
Section 521.053, Business & Commerce Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 4474 by Parker 
Relating to the control of virtual currency and the rights of 
purchasers who obtain control of virtual currency for 
purposes of the Uniform Commercial Code. 
 
Description: 
HB 4474 seeks to adopt virtual currency standards into 
statute, thus enabling individuals to know their rights 
regarding the control of virtual assets and help resolve 
disputes involving the ownership and transfer of virtual 
currency.  
 
Chapter 9 of the Business & Commerce Code governs 
secured transactions. HB 4474 adds new Sec. 9.1071, 
Business & Commerce Code (CONTROL OF VIRTUAL 
CURRENCY), to provide that a secured party has control 
of virtual currency as provided by Section 12.004. New 
Chapter 12, Business & Commerce Code, governs virtual 
currency.  
 
Sec. 12.001 defines “virtual currency” to mean a digital 
representation of value that: is used as a medium of 
exchange, unit of account, or store of value; and is not 
legal tender, whether or not denominated in legal tender. 
“Virtual currency” does not include: a transaction in which 
a merchant grants, as part of an affinity or rewards 

program, value that cannot be taken from or exchanged 
with the merchant for legal tender, bank credit, or virtual 
currency; or a digital representation of value issued by or 
on behalf of a publisher and used solely within an online 
game, game platform, or family of games sold by the 
same publisher or offered on the same game platform. 
 
Sec. 12.003 provides that a purchaser of a virtual currency 
acquires all rights in the virtual currency that the transferor 
had or had power to transfer. In addition to acquiring the 
rights of a purchaser, a qualifying purchaser acquires the 
purchaser’s rights in a virtual currency free of any adverse 
claim. An action based on an adverse claim to a virtual 
currency, whether framed in conversion, replevin, construc-
tive trust, equitable lien, or other theory, may not be 
asserted against a qualifying purchaser that acquires the 
purchaser’s interest in, and obtains control of, the virtual 
currency for value and without notice of the adverse claim.  
 
Under new Sec. 12.003(g), a person has notice of an 
adverse claim if the person knows of the adverse claim; or 
the person is aware of facts sufficient to indicate that there 
is a significant probability that the adverse claim exists 
and deliberately avoids information that would establish 
the existence of the adverse claim. The filing of a financ-
ing statement under Chapter 9 is not notice of an adverse 
claim to a virtual currency. 
 
Sec. 12.004 provides that a person has control of a virtual 
currency if the following conditions are met: (1) the virtual 
currency or the system in which the virtual currency is 
recorded, if any, gives the person: the power to derive 
substantially all of the benefit from the virtual currency; 
the exclusive power to prevent others from deriving 
substantially all the benefit from the virtual currency; and 
the exclusive power to transfer control of the virtual 
currency to another person or cause another person to 
obtain control of a virtual currency that derives from the 
virtual currency; and (2) the virtual currency, a record 
attached to or logically associated with the virtual 
currency, or the system in which the virtual currency is 
recorded, if any, enables the person to readily identify the 
person as having the powers specified in (1). For 
purposes of (2), a person may be identified in any way, 
including by name, identifying number, cryptographic 
key, office, or account number. 
 
Index to sections affected: 
Section 9.102, 9.1071 (new), 9.310, 9.312, 9.331, 12.001 
(new), 12.002 (new), 12.003 (new), and 12.004 (new), 
Business & Commerce Code 
 
Effective date: 
This Act takes effect September 1, 2021.
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SB 851 by Blanco 
Relating to the composition of the cybersecurity council. 
 
Description: 
Under existing law, the Texas Cybersecurity Council must 
include one member who is an employee of the office of 
the governor, one member of the senate appointed by the 
lieutenant governor, one member of the house of repre-
sentatives appointed by the speaker, and additional 
members appointed by the state cybersecurity coordina-

tor, including representatives of institutions of higher 
education and private sector leaders. SB 851 adds a 
member to the Cybersecurity Council who is an employee 
of the Elections Division of the Texas Secretary of State. 
 
Index to sections affected: 
Section 2054.512, Government Code 
 
Effective date: 
This Act takes effect September 1, 2021.

HB 654 by Lucio, III 
Relating to the rule against perpetuities. 

 
Description: 
Existing Texas law provides that an interest in a trust must 
vest, if at all, within 21 years of some life in being at the 
time of the creation of the trust. HB 654 amends the Texas 
Trust Code to extend the vesting period for Texas trusts to 
up to 300 years after the effective date of the trust for 
trusts created on or after September 1, 2021. HB 654 also 
provides that if the effective date of a trust is before 
September 1, 2021, then an interest in the trust may utilize 
the extended 300-year vesting period if the trust instru-
ment provides that an interest in the trust vests under the 
provisions of the Texas Trust Code applicable to trusts on 
the date the interest vests. Finally, HB 654 provides that a 
settlor of a trust may not direct that a real property asset 
be retained or refuse that a real property asset be sold for 
a period longer than 100 years. 
 
Texas’ 21-year vesting period for trusts is known as the 
Rule Against Perpetuities (RAP), and the legal principle 
behind the statute dates back to English feudal law. The 
restrictive nature of Texas’ RAP statute not only limits 
Texans’ choices as they develop their estate and gift 
plans, it also puts the state at an economic disadvantage 
because the estate plans of Texans are being developed 
in one of the numerous other states that have already 
extended – or abolished – their RAP statutes and those 
assets are being serviced by trust professionals in those 
jurisdictions. 
 
Index to sections affected: 
Section 112.036, Property Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 876 by Craddick 
Relating to fees charged by certain persons for the 
method used for payments made under an agreement. 
 
Description: 
HB 876 adds new Chapter 116, Business & Commerce 
Code (FEES FOR CERTAIN PAYMENT METHODS), to 
provide that a person that makes a payment to a payee 
may not charge an additional fee to the payee because 
the payee elects to receive the payment by paper check 
instead of by an automated clearinghouse transaction or 
other electronic funds transfer. The bill also provides that 
a provision in a contract permitting a person to charge or 
collect a fee from a payment in violation of this new 
Chapter is void and unenforceable. 
 
Index to sections affected: 
Sections 116.0001 (new) and 116.0002 (new), Business & 
Commerce Code  
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 1258 by Ashby 
Relating to data matching with financial institutions to 
facilitate the collection of certain delinquent tax liabilities. 
 
Description: 
HB 1258 adds new Sec. 111.025, Tax Code (DELIN-
QUENT TAXPAYER FINANCIAL RECORDS), to require 
that once each calendar quarter a financial institution 
shall exchange data with the comptroller or the comptrol-
ler’s agent to facilitate the matching of delinquent 
taxpayers with the names of account holders using one of 
the following methods: 1) an all accounts method in 
which the financial institution submits to the comptroller 
an electronic file listing all of the financial institution’s 

GENERAL BANKING
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open accounts and account records and the comptroller 
compares that information with the comptroller’s records 
of delinquent taxpayers; or 2) a matched accounts 
method in which the financial institution submits to the 
comptroller an electronic file listing all account owner 
records that match information in an inquiry file. 
 
New Sec. 111.025(c) provides the data match request 
must be compatible with the data processing system of 
the financial institution. A financial institution may not 
notify account holders that the comptroller has requested 
the data match or whether a match has been made. 
Furthermore, new Sec. 11.025(f) provides that information 
provided by or to a financial institution, the comptroller, or 
the comptroller’s agent for the purpose of performing a 
data match is confidential and may not be used for any 
purpose or to disclose to any person except as necessary 
to perform a data match. New Sec. 111.025(g) provides 
that a financial institution is not liable to any person for 
disclosing information to the comptroller under this 
section or for any other action that the financial institution 
takes in good faith to comply with the section. The comp-
troller may contract with a third party to facilitate the 
implementation of this section and may adopt rules to 
implement this section. 
 
The 87th session is the second session legislation like HB 
1258 was introduced. The comptroller’s office reports that 
its current practice to collect delinquent taxes is to send 
blanket freeze notices to all institutions in an area where 
the delinquent taxpayer is located. Fewer than 35% of 
these freeze notices result in a successful match. HB 
1258 is designed to mirror the existing system financial 
institutions use for delinquent child support payors so that 
two separate systems – with two separate compliance 
regimes – are not necessary. TBA will work with the 
comptroller’s office during the rulemaking process to 
ensure the process implemented for HB 1258 in fact 
mirrors the child support system utilized by the Office of 
the Attorney General. 
 
Index to sections affected: 
Section 111.025 (new), Tax Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 2106 by Perez 
Relating to the prevention, identification, investigation, 
and enforcement of payment card fraud; providing a civil 
penalty. 
 

Description: 
HB 2106 is clean up legislation for last session’s 86R HB 
2945, legislation designed to slow the incidence of card 
skimming in Texas and which created a card skimming 
reporting regime for merchants finding credit card skim-
mers on fuel pumps. HB 2106 is designed to make Texas’ 
card skimming statute more workable. The bill amends 
and renames Chapter 607, Business & Commerce Code 
(PAYMENT CARD SKIMMERS ON MOTOR FUEL METER-
ING DEVICES). The Payment Fraud Fusion Center 
created two years ago is redesignated as the “Financial 
Crimes Intelligence Center”. “Motor fuel unattended 
payment terminal” is defined to mean a point-of-sale 
terminal or kiosk that is operated by a customer to acti-
vate or complete a transaction at a motor fuel metering 
device through the use of a payment card or a payment 
by other electronic means. “Payment card network” 
means an entity that directly, or through a licensed 
member, processor, or agent, provides the proprietary 
services, infrastructure, and software that routes informa-
tion and data to conduct debit card or credit card 
transaction authorization, clearance, and settlement, and 
that an entity uses in order to accept as a form of payment 
a brand of debit card, credit card, or other device that 
may be used to carry out debit or credit transactions. 
 
New Sec. 607.002, Business & Commerce Code (ADMIN-
ISTRATION AND ENFORCEMENT OF CHAPTER), 
designates the Texas Department of Licensing and 
Regulation (TDLR), as the administrator of Chapter 607 
and provides TDLR with the authority to enforce the chap-
ter. TDLR may solicit and accept gifts, grants, and other 
donations for the purposes of administering the chapter; 
the Texas Commission of Licensing and Regulation, the 
umbrella agency under which TDLR falls, is tasked with 
adopting rules to administer the chapter. 
 
Existing law requires merchants to notify law enforcement 
when a skimmer has been detected on a motor fuel 
metering device; HB 2106 requires TDLR to be notified as 
well. TDLR may accept a report of a suspected skimmer 
from any interested person, including: a law enforcement 
agency, a financial institution, a credit card or debit card 
issues, a service technician or service company, a 
member of the public, and a payment card network. 
 
Following the receipt of a report of a skimmer, TDLR is 
authorized to conduct an inspection for the presence of 
suspected skimmers. Merchants are required to cooper-
ate with TDLR and law enforcement during an 
investigation of a skimmer discovered or reported at the 
merchant’s place of business and permit the inspection 
and alteration of motor fuel metering devices at the place 
of business. 

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB2106


Under existing law, information gathered under Chapter 
607 is confidential and not subject to disclosure under the 
Public Information Act. However, changes made to Sec. 
604.056(b) provide that information gathered may be 
disclosed to: an institution of higher education; a law 
enforcement agency; the Financial Crimes Intelligence 
Center (FCIC); a credit card issuer, a debit card issuer, a 
financial institution that is not a credit card issuer, or a 
payment card network that may be impacted by the use 
of a skimmer on a motor fuel unattended payment termi-
nal or motor fuel metering device; another person if the 
disclosure of the information is permitted or required by 
other law or court order; a trade association representing 
a financial institution; or a TDLR contractor or other agent.  
 
New Sec. 607.121 (CIVIL PENALTY) provides that a 
person who violates Chapter 607 or a rule adopted under 
Chapter 607 is liable to the state for a civil penalty. This is 
in addition to the Class C misdemeanor that is already in 
statute for violators of Chapter 607. 
 
Last session’s 86R HB 2945 established the predecessor 
to the FCIC in the City of Tyler. HB 2106 provides the 
Texas Commission of Licensing and Regulation with the 
authority to establish the FCIC within TDLR. The purposes 
of the Financial Crimes Intelligence Center are to serve as 
the state’s primary entity responsible for the planning, 
coordination, and integration of law enforcement agen-
cies and other governmental agencies that respond to 
criminal activity related to card fraud, including through 
the use of skimmers; and maximize the ability of TDLR, 
law enforcement agencies, and other governmental agen-
cies that respond to criminal activity related to card fraud. 
TDLR may enter into agreements with law enforcement or 
other governmental agencies for the operation of the 
center; and shall enter into an agreement with a law 
enforcement agency or other governmental agency for 
the appointment of a chief intelligence coordinator to 
supervise and manage the operation of the center. 
 
New Sec. 2312.054(c), Occupations Code (POWERS 
AND DUTIES), provides that the FCIC may serve as a 
centralized collection point for information related to card 
fraud; provide training and educational opportunities to 
law enforcement; provide outreach to the public; and 
release information to affected financial institutions, credit 
card issuers, payment card networks, institutions of 
higher education, and merchants if the center does not 
consider the information to be sensitive to law enforce-
ment. Information is considered to be sensitive to law 
enforcement if the information could cause harm to law 
enforcement activities or jeopardize and investigation or 
operation if disclosed.

Finally, not later than December 1 of each year, the 
FCIC’s chief intelligence coordinator shall file with TDLR a 
report that includes a plan of operation for the center and 
an estimate of the amount of money necessary to imple-
ment that plan; an assessment of the current state of card 
fraud in Texas; a detailed plan of operation for combatting 
card fraud; a communications plan for outreach to law 
enforcement agencies, financial institutions, credit card 
issuers, debit card issuers, payment card networks, 
merchants, and the public; and a list of expenditures 
made since the most recent report was filed with TDLR. 
 
Index to sections affected: 
Chapter 607, Sections 607.001, 607.002 – 607.004 (new), 
607.051 (repealed), 607.052 (repealed), 607.053, 607.054 
– 607.056, 607.101 (repealed), 607.102 (repealed), 
607.1021 (new), 607.103, Business & Commerce Code 
Sec. 2310.101, Chapter 2312 (transferred from Chapter 
424, Government Code), Sections 2312.001 – 2312.002, 
2312.051 – 2312.052, 2312.053 (new), 2312.054, 2312.055 
(new), 2312.101, 2312.102 (new), Occupations Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 3529 by Meyer 
Relating to consent for the use or possession of personal 
identifying information under the Identity Theft 
Enforcement and Protection Act. 
 
Description: 
In 2019, the legislature amended the definition of identity 
theft in the Penal Code to include coerced debt, which 
provided victims of coerced debt access to Fair Credit 
Reporting Act (FCRA) protections. Coerced debt is a form 
of family violence wherein the abuser, through violence, 
threat, or fraud, forces the victim to engage in nonconsen-
sual credit-related transactions. 
 
HB 3529 amends the definition of identity theft in Sec. 
521.051, Business & Commerce Code (UNAUTHOR-
TIZED USE OR POSSESSION OF PERSONAL 
IDENTIFYING INFORMATION), by adding “effective 
consent” so that the statute will cover coerced debt. 
“Effective consent” is defined to include consent given by 
a person legally authorized to act on behalf of the person 
from whom consent is required. Consent is not effective if: 
induced by force, threat, fraud, or coercion; or given by a 
person who by reason of youth, mental illness, or intellec-
tual disability is known by the actor to be unable to make 
reasonable decisions. 
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Index to sections affected: 
Section 521.051, Business & Commerce Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

SB 516 by Huffman 
Relating to increasing the criminal penalty for the 
offense of criminal mischief involving impairment or 
interruption of access to an automated teller 
machine. 

 
Description: 
SB 516 was born out of the work of TBA’s ATM Crime Task 
Force, which convened in November 2020 to discuss the 
alarming spike in ATM smash and grab crimes in Texas. 
Task Force members included ATM manufacturers, insur-
ers, federal and state law enforcement officers, and rural 
and urban bankers. One issue that became clear to the 
Task Force was that the state needed to enhance penal-
ties for ATM smash and grab criminals. While federal 
criminal bank robbery charges could be pursued, the real-
ity is that ATM crimes are often treated as low-level crimes 
that do not warrant federal prosecution. 
 
SB 516 amends Sec. 28.03, Penal Code (CRIMINAL 
MISCHIEF) to provide that the intentional whole or partial 
impairment or interruption of access to an ATM is a third 
degree felony regardless of the amount of loss suffered. 
In testimony in both the House and Senate, TBA argued 
that SB 516 targets the organized criminals committing 
ATM smash and grabs and explained that this is not the 
work of teenagers armed with cans of spray paint; rather, 
criminal gangs are targeting ATMs to help fund their traf-
ficking operations.  
 
Index to sections affected: 
Section 28.03, Penal Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

SB 1900 by Zaffirini 
Relating to the regulatory authority of the savings and 
mortgage lending commissioner; authorizing fees. 
 
Description: 
Under existing Texas law, upon receipt of an application 
for change of control of a savings bank, the Savings and 
Mortgage Lending (SML) commissioner must submit 

notice of the application, the date the application was 
filed, and the identity of each party to the application to 
the Texas Register for publication. SB 1900 provides the 
SML commissioner with the option of instead publishing 
this information in a newspaper of general circulation that 
is printed in English in the county in which the savings 
bank is to have the savings bank’s principal office. 
 
The bill adds new Sec. 96.0551 (REGULATION AND 
EXAMINATION OF CERTAIN RELATED ENTITIES), 
Finance Code, to provide the SML commissioner with the 
authority to regulate and examine the activities of a state 
savings bank affiliate and the services or activities of a 
third-party service provider that a state savings bank or 
state savings bank affiliate has contracted for or otherwise 
arranged to be performed on behalf of the state savings 
bank or state savings bank affiliate. If, in the preceding 24 
months, the third-party service provider or affiliate has 
been examined by a federal or state financial services 
regulatory agency or by a member agency of the FFIEC, 
the commissioner may accept the results of that examina-
tion instead of conducting the commissioner’s own exam. 
A third-party service provider that refuses to submit to an 
exam under this section is subject to an enforcement 
action. Furthermore, the commissioner may notify all 
state savings banks of the refusal and may warn that 
continued use of the third-party service provider may 
constitute an unsafe and unsound banking practice. 
 
The SML commissioner currently has the authority to 
require an examination of a state savings bank holding 
company and each subsidiary of a holding company. SB 
1900 adds new Sec. 97.006(f) to clarify that the commis-
sioner may: examine a holding company that controls a 
state savings bank to the same extent as if the holding 
company were a state savings bank; and bring an 
enforcement action against the holding company as if the 
holding company were a state savings bank. The 
grounds, procedures, and effects of an enforcement 
action brought under Subsection (f) apply to a holding 
company, an officer, director, or employee of a holding 
company, or a controlling shareholder or other person 
participating in the affairs of a holding company. 
 
Index to sections affected: 
Sections 92.554, 92.0551 (new), 97.006, 156.2041, 
156.2042, 156.501, Finance Code 
Repealed provisions: 156.212 (a) and (a-1), 156.501 (d) 
and (f), and 156.502(b), Finance Code 
 
Effective date: 
This Act takes effect September 1, 2021.
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HB 2237 by Burrows 
Relating to mechanic’s, contractor’s, or materialman’s 
liens. 
 
Description: 
After years of legislative jockeying between contractors, 
subcontractors, and the building trades industries, in 
2021, consensus was reached on amendments to Chapter 
53, Property Code (MECHANIC’S, CONTRACTOR’S, OR 
MATERIALMAN’S LIEN). Thanks to Texas bank lawyer 
Edward Burdzinski, who is an attorney at Clark Hill in 
Houston, for preparing an analysis of the changes made 
by HB 2237. These changes will become effective for new 
contracts entered into on or after January 1, 2022. For 
more in-depth questions or analysis, please contact our 
friend Ed at eburdzinski@clarkhill.com. TBA is very grate-
ful for his efforts pulling the following information together. 
 
A side-by-side explanation of existing Chapter 53 require-
ments and the changes made by HB 2237 is found in 
Appendix A at the end of this document. 
 
Index to sections affected: 
Section 3503.051, Insurance Code 
Sections 53.003, 53.021 – 53.023, 53.026, 53.052, 53.053 
(repealed), 53.055 – 53.057, 53.058 (repealed), 53.081, 
53.082, 53.083 (repealed), 53.084, 53.101 – 53.107, 
53.155, 53.157, 53.158, 53.160, 53.173, 53.205 – 53.208, 
53.232, 53.238, 53.252 (repealed), 53.253 (repealed), 
53.254, 53.255, 53.281, Property Code  
 
Effective date: 
This Act takes effect January 1, 2022. 
 

HB 2533 by Darby 
Relating to the performance of a real property evaluation 
for use by certain financial institutions. 
 
Description: 
HB 2533 is TBA-supported legislation that confirms that 
licensed, certified appraisers can perform appraisal eval-
uations that do not comply with Uniform Standards of 
Professional Appraisal Practice (USPAP) when the lend-
ing guidelines do not require a full appraisal. HB 2533 
amends the Texas Appraiser Licensing and Certification 
Act to clarify that the Act’s licensing requirements do not 

apply to: an employee of a federally regulated financial 
institution or any other person engaged by the institution 
who performs an evaluation of real property for use by the 
institution in a transaction for which the institution is not 
required to use the services of a licensed or certified 
appraiser under federal regulations adopted under Title 
XI, Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989 or applicable state law; an 
employee of a non-bank financial institution or any other 
person engaged by the institution who provides an analy-
sis, assessment, opinion, conclusion, notation, or 
compilation of data concerning the value of an interest in 
real property for use by the institution; or the procurement 
or use of an automated valuation model. 
 
New Sec. 1103.405(b), Occupations Code (PROFES-
SIONAL STANDARDS), provides that a certified or 
licensed appraiser is not required to comply with USPAP 
standards to provide a real property evaluation or an 
analysis, assessment, opinion, conclusion, notation, or 
compilation of data concerning the value of real property 
for uses by a non-bank financial institution. A document 
provided under Sec. 1103.405(b) must contain on the first 
page of the document the following notice: “This is not an 
appraisal performed in accordance with the Uniform 
Standards of Professional Appraisal Practice.” 
 
In November 2020, Texas Attorney General Ken Paxton 
issued Opinion No. KP-0342, which held that an appraiser 
licensed under the Texas Appraiser Licensing and 
Certification Act could not issue an appraisal evaluation 
that does not comply with USPAP. This opinion was 
contrary to standard industry practice, so HB 2533 was 
filed to sync current state law with federal regulations and 
to allow licensed, certified appraisers to perform evalua-
tions without complying with USPAP when the lending 
guidelines do not require a full appraisal for a financial 
transaction. 
 
Index to sections affected: 
Sections 1103.003 – 1103.004, 1103.405, Occupations 
Code 
 
Effective date: 
This Act took immediate effect on June 15, 2021.
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HB 3115 by Shine 
Relating to the release of a judgment lien on homestead 
property. 
 
Description: 
HB 3115 establishes a period during which parties with an 
interest in real property that is being foreclosed upon can 
rely on a homestead affidavit with certainty. The bill 
amends Sec. 52.0012(b), Property Code (RELEASE OF 
RECORD OF LIEN ON HOMESTEAD PROPERTY), to 
provide that in order to properly have a Release of Record 
of Lien on Homestead Property, a judgment debtor may 
file a Homestead Affidavit As Release of Judgment Lien 
and a Certificate of Mailing of Homestead Affidavit As 
Release of Judgment Lien. 
 
HB 3115 also adds new Sec. 52.0012(b-1) to provide that 
a judgment debtor who files a Homestead Affidavit As 
Release of Judgment Lien shall send a letter notifying the 
judgment creditor of the filing of the affidavit and a copy 
of the filed affidavit by registered or certified mail, return 
receipt requested, to: the judgment creditor’s last known 
address; the address appearing in the judgment credi-
tor’s pleadings in the action in which the judgment was 
rendered or another court record, if that address is differ-
ent from the judgment creditor’s last known address; the 
address of the judgment creditor’s last known attorney as 
shown in those pleadings or another court record; and 
the address of the judgment creditor’s last known attor-
ney as shown in the records of the State Bar of Texas, if 
that address is different from the address of the attorney 
as shown in those pleadings or another court record. 
 
52.0012(d) provides that if a judgment debtor has filed a 
certificate of mailing and a contradicting affidavit is not 
filed, a bona fide purchaser or a mortgagee for value or a 
successor or assign of a bona fide purchaser or mort-
gagee for value may rely conclusively on the Homestead 
Affidavit As Release of Judgment Lien for the 90-day 
period that begins on the 31st day after the date the 
certificate of mailing was filed. 
 
A filed Homestead Affidavit As Release of Judgment Lien 
does not serve as a release of record of a judgment lien 
if, not later than the 30th day after the date a certificate of 
mailing was filed, the judgment creditor files a contradict-
ing affidavit in the real property records of the county in 
which the real property is located asserting that: the affi-
davit or certificate of mailing filed by the judgment debtor 
is untrue or another reason exists as to why the judgment 
lien attaches to the judgment debtor’s property. 
 
New Sec. 52.0012(g) provides statutory safe harbor 
language for the Certificate of Mailing of Homestead 
Affidavit As Release of Judgment Lien established under 

Sec. 52.0012(b) above. The bill also makes conforming 
references to the certificate of mailing prescribed in this 
chapter in Sec. 157.3171, Family Code (RELEASE OF 
LIEN ON HOMESTEAD PROPERTY). 
 
The Texas Constitution protects a person’s homestead 
from being foreclosed by a judgment lien. In 2007, the 
Texas Legislature created Sec. 52.0012 and the 
Homestead Affidavit As Release of Judgment Lien to help 
identify what land is a person’s homestead and whether a 
judgment lien attaches against said property. HB 3115 
establishes a period during which parties can rely on the 
homestead affidavit with certainty. 
 
Index to sections affected: 
Section 52.0012, Property Code 
Sec. 157.3171, Family Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

SB 43 by Zaffirini 
Relating to residential mortgage loans, including the 
financing of residential real estate purchases by means of 
a wrap mortgage loan; providing licensing and registra-
tion requirements; authorizing an administrative penalty. 
 
Description: 
Wrap mortgage loans are typically not products offered 
by banks; rather, they are often seen in seller-financed 
mortgages. However, TBA has worked with Senator 
Zaffirini on wrap mortgage bills the past three sessions 
because the wrap lenders the Senator is targeting with 
the legislation frequently prey on financially under-
educated borrowers who may not understand the 
implications of a wrap mortgage. In a typical wrap mort-
gage transaction, the seller finances the sale of residential 
property that is already subject to an outstanding lien and 
does not notify the buyer/borrower that the outstanding 
senior lien exists. If the seller fails to pay the senior mort-
gage, the mortgagee can foreclose on the property, and 
the buyer, who often lives on the property, could be 
forced out of the property without ever having missed a 
payment to the wrap seller. 
 
SB 43 adds new Chapter 159, Finance Code (WRAP 
MORTGAGE LOAN FINANCING), and Sec. 159.001 
defines “wrap mortgage loan” as a residential mortgage 
loan made to finance the purchase of residential real 
estate that will continue to be subject to an unreleased 
lien that: attached to the residential real estate before the 
loan was made; secures the debt incurred by a person 
other than the wrap borrower that was not paid off at the 
time the loan was made; and obligates the wrap borrower 
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to the wrap lender for payment of a debt the principal 
amount of which includes: the outstanding balance of the 
debt that is the subject of the unreleased lien and any 
remaining amount of the purchase price financed by the 
wrap lender.  
 
Sec. 159.003 exempts a federally insured bank, savings 
bank, savings and loan association, Farm Credit System 
Institution, or credit union and a subsidiary of a federally 
insured bank, savings bank, savings and loan associa-
tion, Farm Credit System Institution, or credit union from 
the licensure or registration requirements established 
under new Sec. 159.051, Finance Code (LICENSING OR 
REGISTRATION). 
 
Because many wrap mortgages are seller financed trans-
actions not subject to federal mortgage guidelines, new 
Sec. 159.105 provides that a lien securing a wrap mort-
gage loan is void unless the wrap mortgage loan and the 
conveyance of the residential real estate securing the 
loan are closed by an attorney or a title company. 
 
Index to sections affected: 
Sections 156.202, 157.0121, Chapter 159 (new), 159.001 
– 159.003 (new), 159.051 (new), 159.101 – 159.108 (new), 
159.151 – 159.152 (new), 159.201 – 159.202 (new), 
159.251 – 159.253 (new), 159.301 (new), 180.003, 
Finance Code 
 
Effective date: 
This Act takes effect January 1, 2022.

SB 885 by Hughes 
Relating to quitclaim deeds. 
 
Description: 
SB 885 adds new Sec. 13.006, Property Code (EFFECT 
OF RECORDING QUITCLAIM DEED), to provide that after 
the fourth anniversary of the date a quitclaim deed for real 
property is recorded in the deed records of the county in 
which the real property is located, the quitclaim deed: 
does not affect the question of the good faith of a subse-
quent purchaser or creditor; and is not notice to a 
subsequent purchaser or creditor of any unrecorded 
conveyance of, transfer of, or encumbrance on the real 
property. 
 
SB 885 was filed at the request of the Texas title industry 
to create certainty for quitclaim deeds by providing a 
statute of limitations in the chain of title that establishes 
good faith purchaser status for subsequent transferees 
that take the property without additional or actual notice 
of unrecorded matters. 
 
Index to sections affected: 
Section 16.025, Civil Practice and Remedies Code 
Section 13.006 (new), Property Code 
 
Effective date: 
This Act takes effect September 1, 2021. 

HB 1927 by Schaefer 
Relating to provisions governing the carrying of a firearm 
by a person who is 21 years of age or older and not other-
wise prohibited by state or federal law from possessing 
the firearm and to other provisions related to the carrying, 
possessing, transporting, or storing or a firearm or other 
weapon; creating criminal offenses. 
 
Description: 
HB 1927 is known as the Firearm Carry Act of 2021 and 
enables Texans 21 years of age or older who are not 
otherwise prohibited by state or federal law to carry 
firearms without a license. This is known as “permitless” 
or “constitutional” carry. HB 1927 makes extensive 
changes to a number of different sections of Texas law. 
However, for TBA’s purposes, HB 1927 amends Sec. 
30.05, Penal Code (CRIMINAL TRESPASS), by adding 

new subsection (c) to provide that a person may provide 
notice that firearms are prohibited on the property by 
posting a sign at each entrance to the property that: (1) 
includes language that is identical to or substantially simi-
lar to the following: “Pursuant to Section 30.05, Penal 
Code (criminal trespass), a person may not enter this 
property with a firearm”; (2) includes this language in 
both English and Spanish; (3) appears in contrasting 
colors with block letters at least one inch in height; and 
(4) is displayed in a conspicuous manner clearly visible to 
the public. 
 
New Sec. 30.05(d-3) provides that an offense under this 
section is a Class C misdemeanor punishable by a fine 
not to exceed $200 if the person enters the property, land, 
or building with a firearm or other weapon and the sole 
basis on which entry on the property or land or in the 
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building was forbidden is that entry with a firearm or other 
weapon was forbidden, except that the offense is a Class 
A misdemeanor if it is shown on the trial of the offense 
that, after entering the property, land, or building with the 
firearm or weapon, the actor: (1) personally received from 
the owner of the property or another person with apparent 
authority to act for the owner notice that entry with a 
firearm or other weapon was forbidden, as given through: 
(A) notice via oral or written communication; or (B) if the 
actor is unable to reasonably understand the notice 
described in Paragraph (A), other personal notice that is 
reasonable under the circumstances; and (2) subse-
quently failed to depart. 
 
Many banks currently have Sec. 30.06 and 30.07, Penal 
Code, signs displayed at their entrances notifying license 
holders that handguns are not permitted on premises. New 
Sec. 30.05, Penal Code, similarly provides statutory safe 
harbor language for banks that decide to prohibit constitu-
tionally carried firearms on their premises. While some in 
the legislature believed that the addition of Sec. 30.05(c) 
was unnecessary, from a compliance perspective for banks 
not wishing to allow constitutionally carried firearms on 
their property, this notice is important. In fact, some institu-
tions may choose to permit license holders to carry on their 
premises but not constitutionally carried firearms. Because 
the existing signage requirements for Sec. 30.06 and 30.07 
only refer to license holders, the addition of Sec. 30.05 is 
necessary to ensure that adequate notice is provided to 
Texans constitutionally carrying their firearms that entry on 
the property is prohibited. 
 
Index to sections affected: 
Signage provisions found in Sec. 30.05, Penal Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

HB 3794 by Geren 
Relating to oil and gas liens. 
 
Description: 
The law governing first purchasers’ rights for oil and gas 
liens is found in Sec. 9.343, Business and Commerce 
Code. Sec. 9.343 provides that producers and royalty 
owners have a security interest in the oil and gas 
produced from their properties as personal property to 
secure the purchaser’s obligation to pay for that oil and 
gas. This security interest is automatically perfected with-
out the filing of a financing statement. Under existing 
Texas law, if a purchaser files for bankruptcy, the 
producer or mineral owner will automatically have priority 
in bankruptcy proceedings to be paid first.

The first purchaser statute in Texas is a non-uniform addi-
tion to Article 9 of the Uniform Commercial Code (UCC). 
Because the Texas statute is non-uniform, out-of-state 
courts use the standard UCC provision that applies to 
personal property to determine who is paid first in bank-
ruptcy (location of debtor rather than location of 
property). This means that if the debtor is not located in 
Texas, the Texas first purchaser statute does not apply. In 
order to address this inconsistency, HB 3794 redesig-
nates mineral interests as real property (as opposed to 
personal property) for the purposes of bankruptcy 
proceedings. Furthermore, the bill repeals the existing 
first purchaser statute and replaces it with Property Code 
provisions establishing oil and gas liens based on real 
property for applicable mineral owners. 
 
Index to sections affected: 
Sections 9.109, 9.203 (repealed), 9.310, 9.324, and 9.343 
(repealed), Business and Commerce Code 
Chapter 67 (new), Property Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

SB 6 by Hancock 
Relating to liability for certain claims arising during a 
pandemic or disaster related to a pandemic. 

 
Description: 
SB 6 is the Pandemic Liability Protection Act; it extends 
significant liability protections to individuals and entities 
who have in good faith attempted to implement and 
comply with health and safety protocols during the 
pandemic. It provides a liability shield from frivolous 
lawsuits for physicians, health care providers, first 
responders, products manufacturers, businesses, individ-
uals, and educational institutions who took necessary 
steps to protect their employees, patients, and customers 
from the spread of COVID-19. These necessary steps 
include: warning individuals of or remediating a condition 
that was likely to result in the exposure to COVID-19 and 
implementing or complying with government-promul-
gated standards, guidance, or protocols intended to 
lower the likelihood of exposure to the disease that were 
applicable at the time. SB 6 does not shield bad actors for 
intentional misconduct or negligence.  
 
TBA joined the Texas Civil Justice League’s Pandemic 
Liability Task force in the summer of 2020 when we saw a 
rash of COVID-19-related lawsuits being filed across the 
country. We worked collaboratively with other stakehold-
ers to ensure that businesses are protected from liability 
if they in good faith substantially complied with an appli-
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cable rule, order, or declaration of the governor, legisla-
ture, state agency, or a local governmental entity. The bill 
applies these liability protections retroactively to March 
13, 2020, the date of Texas’ first COVID-19 disaster decla-
ration.  
 
Index to sections affected: 
Liability for causing exposure to pandemic disease found 
in new Chapter 148, Civil Practice and Remedies Code 
 
Effective date: 
This Act took immediate effect on June 14, 2021; the 
liability protections provided by SB 6 are retroactive to 
March 13, 2020. 
 

SB 13 by Birdwell 
Relating to state contracts with and investments in certain 
companies that boycott energy companies. 
 
Description: 
SB 13 adds new Chapter 809, Government Code (PROHI-
BITION ON INVESTMENT IN FINANCIAL COMPANIES 
THAT BOYCOTT CERTAIN ENERGY COMPANIES), and 
defines “boycott energy company” to mean, without an 
ordinary business purpose, refusing to deal with, termi-
nating business activities with, or otherwise taking any 
action that is intended to penalize, inflict economic harm 
on, or limit commercial relations with a company because 
the company: engages in the exploration, production, 
utilization, transportation, sale, or manufacturing of fossil 
fuel-based energy and does not commit or pledge to 
meet environmental standards beyond applicable federal 
or state law; or does business with a company that 
engages in the exploration, production, utilization, trans-
portation, sale, or manufacturing of fossil fuel-based 
energy. 
 
SB 13 directs the comptroller to prepare and maintain a 
list of all financial companies that boycott energy compa-
nies and provide the list to the following state 
governmental entities: the Employees Retirement System 
of Texas, the Teacher Retirement System of Texas, the 
Texas Municipal Retirement System, the Texas County 
and District Retirement System, the Texas Emergency 
Services Retirement System, and the permanent school 
fund. “Financial company” is defined to mean a publicly 
traded financial services, banking, or investment 
company. For each financial company listed as 
boycotting energy companies, the state governmental 
entity shall send a written notice informing the financial 
company of its status as a listed financial company, warn-
ing the financial company that it may become subject to 
divestment by state governmental entities, and offering 

the financial company the opportunity to clarify its activi-
ties relating to energy companies. 
 
A state governmental entity is not subject to a require-
ment of this new chapter if the state governmental entity 
determines that the requirement would be inconsistent 
with its fiduciary responsibility with respect to the invest-
ment of entity assets or other duties imposed by law 
relating to the investment of entity assets, including the 
duty of care established under Article 16, Section 67 of 
the Texas Constitution. Furthermore, a state governmen-
tal entity is not required to divest from any indirect 
holdings in actively or passively managed investment 
funds or private equity funds. 
 
SB 13 also adds new Chapter 2274, Government Code 
(PROHIBITION ON CONTRACTS WITH COMPANIES 
THAT DISCRIMINATE AGAINST FIREARM AND AMMUNI-
TION INDUSTRIES), to provide that a governmental entity 
may not enter into a contract with a company for goods or 
services unless the contract contains a written verification 
from the company that it does not boycott energy compa-
nies and will not boycott energy companies during the 
term of the contract. This section does not apply to a 
governmental entity that determines these requirements 
are inconsistent with the governmental entity’s constitu-
tional or statutory duties related to the issuance, 
incurrence, or management of debt obligations or the 
deposit, custody, management, borrowers, or investment 
of funds. 
 
Index to sections affected: 
Sections 809.001 – 809.006, 809.051 – 809.057, 809.101, 
809.102, 2274.001, and 2274.002, Government Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

SB 15 by Nichols  
Relating to the Texas Consumer Privacy Act Phase I; 
creating criminal offenses; increasing the punishment for 
an existing criminal offense. 
 
Description: 
SB 15 revises the Motor Vehicle Records Disclosure Act 
and limits the sale and disclosure of personal information 
by certain state agencies. For the Texas banking indus-
try’s purposes, TBA worked to ensure changes made to 
Sec. 730.007, Transportation Code (PERMITTED 
DISCLOSURES), continue to allow personal information 
obtained by an agency in connection with a motor vehicle 
record to be disclosed to any requestor by an agency if 
the requestor represents that the use of the personal 
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information will be strictly limited to use in the ordinary 
course of business by a person or authorized agent of a 
person who is licensed by, registered with, or subject to 
regulatory oversight by the Texas Department of Banking, 
the Texas Department of Savings and Mortgage Lending, 
and the Office of Consumer Credit Commissioner.  
 
Index to sections affected: 
For TBA’s purposes, Sec. 730.007, Transportation Code 
 
Effective date: 
This Act took immediate effect on June 18, 2021. 
 

SB 19 by Schwertner 
Relating to prohibited contracts with companies that 
discriminate against the firearm or ammunition industries. 
 
Description: 
SB 19 adds new Chapter 2274, Government Code (PROHI-
BITION ON CONTRACTS WITH COMPANIES THAT 
DISCRIMINATE AGAINST FIREARM AND AMMUNITION 
INDUSTRIES), to provide that a governmental entity may 
not enter into a contract with a company for the purchase 
of goods or services unless the contract contains a written 
verification from the company that it: does not have a prac-
tice, policy, guidance, or directive that discriminates 
against a firearm entity or firearm trade association; and will 
not discriminate during the term of the contract against a 
firearm entity or firearm trade association. 
 
“Discriminate against a firearm entity or firearm trade 
association” is defined to mean, with respect to the entity 
or association, to refuse to engage in the trade of any 
goods or services with the entity or association based 
solely on its status as a firearm entity or firearm trade 
association; refrain from continuing an existing business 
relationship with the entity or association based solely on 
its status as a firearm entity or firearm trade association; 
or terminate an existing business relationship with the 
entity or association based solely on its status as a 
firearm entity or firearm trade association.  
 
“Discriminate against a firearm entity or firearm trade 
association” does not include a company’s refusal to 
engage in the trade of any goods or services, decision to 
refrain from continuing an existing business relationship, 
or decision to terminate an existing business relationship 
to comply with federal, state, or local law, policy, or regu-
lations or a directive by a regulatory agency, or for any 
traditional business reason that is specific to the customer 
or potential customer and not based solely on an entity’s 
or association’s status as a firearm entity or firearm trade 
association.

Index to sections affected: 
Sections 2274.001 – 2274.003 (new), Government Code 
 
Effective date: 
This Act takes effect September 1, 2021. 
 

SB 1063 by Alvarado 
Relating to courses in personal financial literacy & 
economics for high school students in public schools. 
 
Description: 
Under Texas’ foundation high school program, students 
must have at least one-half credit in economics in order to 
graduate. SB 1063 adds the option of districts offering a 
hybrid economics and personal financial literacy class 
that would satisfy the one-half credit in economics 
requirement. The hybrid economics and personal finan-
cial literacy class would be one-third instruction time in 
economics and two-thirds instruction time in personal 
financial literacy.  
 
New Sec. 28.025(b-23) directs the Texas Education 
Agency to develop a list of free, open-source, and 
publicly available curricula that may be used by a school 
district to provide a personal financial literacy & econom-
ics course that satisfies the hybrid curriculum 
requirement; and seek, accept, and spend any federal or 
private grant funds and gifts that are available for the 
purpose of providing a personal financial literacy & 
economics course as part of the foundation high school 
program. 
 
TBA has advocated for a mandatory personal financial 
literacy credit in Texas high schools for years. 
Unfortunately, previous efforts fell short because of oppo-
sition from school administrators. SB 1063 does not 
mandate that students take the hybrid economics / 
personal financial literacy course or even require districts 
to offer it. Rather, it is a hybrid class that districts could 
offer if they choose. TBA will work with bankers across the 
state to ensure that this hybrid course is offered in as 
many school districts as possible because personal finan-
cial literacy is a life skill that every Texas high school 
graduate needs to succeed. 
 
Index to sections affected: 
Section 28.025, Education Code 
 
Effective date: 
This Act took immediate effect on June 8, 2021, and 
applies beginning with the 2022-2023 school year. 
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SB 1203 by Hancock 
Relating to business entities. 
 
Description: 
SB 1203 provides Texas Business Law Foundation-
suggested updates to the Business Organizations Code 
(the “Code”). The bill includes numerous enhancements 
to the operating capabilities of entities during an emer-
gency or disaster, including the temporary suspension of 
certain procedural requirements for meetings so busi-
nesses can continue to function. 
  
SB 1203 also includes a number of advances to entity 
management matters. For LLCs, the designation process 
for a manager or member management format is 
improved. The bill includes procedural modifications that 
will help streamline operations. Shareholder meeting 
rules are updated to facilitate virtual participation. For 
entity distributions, a flexible and enhanced process for 

determining financial projections and value is provided. 
Winding-down procedures are addressed to more defini-
tively handle final claims against a terminating entity.  
 
Finally, regulatory and filings requirements administered 
by the Secretary of State Business Filings Division are 
improved and simplified.  
 
Index to sections affected: 
Sections 1.002, 2.115 (new), 3.010, 3.060, 3.061, 3.0611, 
3.251, 3.252, 3.253 (repealed), 3.2535 (new), 3.254 
(repealed), 3.255, 6.201, 6.202, 8.002, 8.003, 8.005, 
9.251, 11.001, 11.153, 11.254, 11.359, 21.314, 21.3521 
(new), 21.551, 21.908, 22.508, 101.052, 101.206, 101.251, 
104.451, 101.457, 153.151, 153.210, 200.209, Business 
Organizations Code 
 
Effective date: 
This Act takes effect September 1, 2021.

HB 1195 by Geren 
Relating to the franchise tax treatment of certain loans 
and grants made under the federal Coronavirus Aid, 
Relief, and Economic Security Act. 
 
Description: 
HB 1195 adds new Sec. 171.10131, Tax Code, to provide 
that qualifying loans or grant proceeds received by a 
taxable entity under the Coronavirus Aid, Relief, and 
Economic Security (CARES) Act, the Consolidated 
Appropriations Act of 2021, or the American Rescue Plan 
Act of 2021 should be excluded from the taxable entity’s 
total revenue in computing taxable margin for franchise 
tax liability purposes. The bill also provides that a taxable 
entity may include as a cost of goods sold any expense 
paid using qualifying loan or grant proceeds to the extent 
the expense is otherwise includable as a cost of goods 
sold and may include as compensation any expense paid 
using qualifying loan or grant proceeds to the extent the 
expense is otherwise includable as compensation. New 
Sec. 171.10131 applies only to a report originally due on 
or after January 1, 2021. 
 
Billions of dollars of federal loans and grants flowed to 
small businesses during the Coronavirus pandemic. 
Congress statutorily clarified that these loans and grants 
are not taxable income for federal tax purposes. With the 

enactment of HB 1195, the Texas legislature has similarly 
made clear that these loans and grants are excluded from 
Texas franchise taxes. 
 
Index to sections affected: 
Section 171.10131 (new), Tax Code 
 
Effective date: 
This Act took immediate effect on May 8, 2021. 
 

SB 153 by Perry 
Relating to the exclusion of certain payment processing 
services from the definition of “data processing service” 
for purposes of sales and use taxes. 
 
Description: 
Data processing services are services subject to sales 
and use taxes under Sec. 151.0101, Tax Code. SB 153 
excludes from the definition of data processing services: 
services exclusively to encrypt electronic payment infor-
mation for acceptance onto a payment card network to 
comply with standards set by the Payment Card Industry 
Security Standards Council; and settling of an electronic 
transaction by a downstream payment processor or point 
of sale processor, a person who is engaged in the busi-
ness of money transmission, a federally insured financial 

16          2021 REPORT OF THE 87TH LEGISLATURE

TAXES

https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB1203
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB1195
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=SB153


institution, a person who has entered into a sponsorship 
agreement with an entity for the purpose of settling that 
entity’s electronic payment transactions through a 
payment card network, or a payment card network that 
allows a person to accept a specific brand of debit or 
credit card by routing information and data to settle an 
electronic payment transaction. 
 
“Settling of an electronic payment transaction” is defined 
to mean the authorization, clearing, or funding of a 
payment made by credit card, debit card, gift card, stored 
value card, electronic check, virtual currency, loyalty 
program currency such as points or miles, or a similar 
method. 
 
SB 153 was filed to clarify existing tax practices by exclud-
ing merchant credit and debit card processing services 
from being considered as taxable data processing serv-
ices. The bill codifies current practice by the comptroller. 
 
Index to sections affected: 
Section 151.0035, Tax Code 
 
Effective date: 
This Act takes effect October 1, 2021. 
 

SB 873 by Hancock 
Relating to disclosure by the comptroller to the purchaser 
of a business of the amount of tax due. 
 
Description: 
Sec. 111.020, Tax Code, establishes the procedure for tax 
collection on the termination of a business. Sec. 
111.020(c) provides that the purchaser of a business may 
request that the comptroller issue a certificate stating that 
no tax is due or issue a statement of the amount required 
to be paid before a certificate may be issued. The ques-
tion has arisen as to whether the comptroller may issue 
this certificate without violating statutory confidentiality 
provisions. SB 873 clarifies that the confidentiality provi-
sions found in Sec. 111.006, Tax Code 
(CONFIDENTIALITY OF INFORMATION), do not apply 
when the purchaser of a business requests, on an affi-
davit or other form prescribed by the comptroller, that the 
comptroller issue a certificate stating that no tax is due or 
issue a statement of the amount required to be paid 
before a certificate may be issued. 
 
Index to sections affected: 
Section 111.020, Tax Code 
 
Effective date: 
This Act takes effect September 1, 2021.
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ANALYSIS OF HB 2237 (ACTS 2021 87TH LEG., CH. 690) 
AMENDMENTS TO CHAPTER 53, TEXAS PROPERTY CODE 

(Mechanic’s, Contractor’s, or Materialman’s Lien) 
Effective for original contracts entered into on or after January 1, 2022 

HB 2237 
Section 

Code 
Section 

Current Law New Law Commentary 

Section 2 53.001 Contains definitions of 
terms used in Chapter 53. 

53.001(2) Expands definition 
of "Improvement" by moving 
descriptive terms found in 
other sections and adding 
them to the definition, i.e. 
"house, building, structure, 
fixture or improvement" 
moved from §53.105 to 
definition of improvement; 
"land reclaimed from 
overflow" moved from 
§53.022(a).

53.001(3)(B) Expands 
definition of "Labor" to 
include professional services 
used in the direct 
preparation for the work of a 
design, drawing, plan, plat, 
survey or specification; 

53.001(4) expands the 
definition of "Material" to 
include specially fabricated 
materials for an 
improvement; 

53.001(7-a) Adds new term 
"Purported original 
contractor" (see Comments); 

53.001(8) Clarifies definition 
of "Residence" as including 
real property and 
improvements and a multi-
unit structure under a 
condominium or cooperative 
system; 

"purported original 
contractor" means an 
original contractor who can 
effectively control the owner 
or is effectively controlled by 
the owner through common 
ownership, or who was 
engaged by the owner 
without a good faith intention 
of the parties that the 
purported original contractor 
was to perform under the 
contract.  

"Purported original 
contractor" was added to 
allow an innocent claimant 
to perfect a lien even though 
the POC was not really an 
original contractor.  See 
analysis of Section 53.026 
below. 

53.011(13)  
"Retainage" means an 
amount representing part 
of a contract payment that 
is not required to be paid to 
the claimant within the 
month following the month 
in which labor is 
performed, material is 
furnished, or specially 
fabricated material is 
delivered.  The term does 
not include retainage 
under Subhchapter E. 

53.001(11)  
"Retainage" means an 
amount representing part of 
a contract payment that is 
not required to be paid to 
the claimant within the 
month following the month in 
which labor is performed, 
material is furnished, or 
specially fabricated material 
is delivered.  The term does 
not include retainage under 
Subhchapter E. 

The Act amended 
Subchapter E (§§53.101 
thru 53.107), which deals 
with the statutory 
requirement that owners 
hold back 10% until after the 
end of the contract.  
Subchapter E was amended 
to refer to that hold back as 
"reserved funds" instead of 
retainage.  It is unclear 
whether the deletion of the 
last sentence was (a) 
intended to exclude 
"reserved funds" but 
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considered the sentence 
unnecessary and redundant 
since amended Subchapter 
E replaced the word 
"retainage" with "reserved 
funds" or; (b) intended to 
include "reserved funds" in 
the definition of "retainage".  
The author believes that 
when the amendments are 
taken as a whole, 
interpretation (a) is more 
likely.  That is to say, the 
sentence was deleted to 
simplify and clarify the 
distinction between 
"retainage" required in 
construction contracts, from 
the statutorily required hold 
back by the owner under 
Subchapter E (reserved 
funds).   

   53.001(13) Clarifies 
definition of "Subcontractor" 
to include anyone who 
labors or has furnished labor 
or materials to 
subcontractors of any tier; 

 

   53.001(14) Specifies 
definition of "Work" as any 
part of construction or repair 
of an improvement 
performed under an original 
contract. 

 

Section 3 53.003 Specifies how notice of lien 
is to be communicated. 

 Adds certified mail and any 
other form of traceable, 
private delivery or mailing 
service that can confirm 
proof of receipt; 
Deletes registered mail as 
an acceptable form of 
notice; 
Adds provision that if a 
deadline falls on weekend or 
legal holiday, it is extended 
to the next day that is not a 
weekend or legal holiday. 

Section 4 53.021 Persons Entitled to Lien Amendments to conform to 
the revised definition. 

Now includes a licensed 
architect, engineer, or 
surveyor providing services 
to prepare a design, 
drawing, plan, plat, survey, 
or specification. 

Section 5 53.022 Property to Which Lien 
Extends 

Amendments to conform to 
the revised definition. 

Because the definition of 
"improvement" was 
expanded, extraneous 
language was removed, no 
additions or deletions to 
property which was covered 
under the old law. 

Section 6 53.023 Payment Secured by Lien  Amendments to conform to 
the revised definition. 

Adds that the lien secures 
payment for design, survey 



or demolition to conform to 
amendments to 53.021 
persons entitled to lien. 

Section 7 53.026 Sham Contract Amendment specifies that a 
person who furnishes labor 
or materials under a direct 
contractual relationship with 
a "purported original 
contractor" [new defined 
term], is considered an 
original contractor for 
purposes of perfecting a 
mechanic's lien. 

 

Section 8 53.52 Filing of Affidavit 
 
Prior law –  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(a) Commercial 
construction - file by the 
15th day of the 4th 
calendar month after the 
day on which the 
indebtedness accrues; 
 
(b) Residential 
Construction - file by the 
15th day of the third 
calendar month after the 
day on which the 
indebtedness accrues. 
 
(c) The county clerk shall 
record the affidavit in 
records kept for that 
purpose and shall index 
and cross-index the 
affidavit in the names of 
the claimant, the original 
contractor, and the owner. 
Failure of the county clerk 
to properly record or index 
a filed affidavit does not 
invalidate the lien. 

HB 2237 combined and 
changed the filing 
requirements for lien 
affidavits in an effort to 
simply the process.  For 
instance, code sections 
dealing with lien affidavits for 
specially fabricated 
materials have been 
deleted, and language 
added to this Section to 
address them in a way that 
is consistent with other lien 
affidavits.  It also removes 
the "day on which the 
indebtedness accrues" 
language (and Sec. 53.053 
Accrual of Indebtedness, is 
deleted). 
 
(a)(1) Original Contractor, 
commercial construction - 
file by the 15th day of the 
4th month after the month in 
which original contractor's 
work was completed, 
terminated or abandoned; 
 
(a)(2) Original Contractor, 
residential construction - file 
by the 15th day of 3rd 
month, etc. 
 
(b)(1) Subcontractor, 
commercial construction - 
file by 15th day of 4th month 
after the later of (i) the 
month the sub last provided 
labor or materials, or (ii) the 
month the sub would 
normally have been required 
to deliver specially 
fabricated materials that 
have not been delivered. 
 
(c)(1) Subcontractor, 
residential construction - file 
by the 15th day of the 3rd 
month, etc. 

Amendment specifies the 
deadline for filing an affidavit 
for an original contractor, a 
person not an original 
contractor, and the deadline 
to file an affidavit for 
retainage [now called 
reserved funds]. 
 



 
(d) Subcontractor, claim for 
retainage - file by the 15th 
day of the 3rd month after 
the month in which the 
original contract under which 
the sub performed was 
completed, terminated, or 
abandoned. 
 
(e) An affidavit under this 
chapter must be filed in the 
county where the 
improvements are located. 
[the rest of old law (c) 
follows). 

Section 9 53.055 Notice of Filed Affidavit Amendment to conform with 
amended Section 53.003 on 
how to send notices. 

No substantive change from 
old law. 
 

Section 10 53.056 Derivative Claimant: Notice 
to Owner or Original 
Contractor 
 

Amendment changed title to: 
Derivative Claimant: Notice 
to Owner and Original 
Contractor 

 

Section 11 53.056 Derivative Claimant: Notice 
to Owner or Original 
Contractor 
 

1.  Amendment allows for 
sending Notice to Owner 
and Original Contractor with 
the same deadline for each: 
commercial construction - 
15th day of third month after 
labor or materials were 
provided, or when 
undelivered specially 
fabricated materials would 
have been delivered; 
residential construction - 
same as commercial except 
15th day of second month. 
 
2.  Amendment also 
provides a standard form to 
use. 
 
3.  Amendment allows (but 
not requires) a subcontractor 
to send written notice of 
unpaid invoice that is past 
due.  It is not required for a 
lien to be valid. 

Old law required 
subcontractors to send 
notice to the original 
contractor by the 15th day of 
the second month following 
each month of furnishing 
labor or materials; and 
send notice to the owner 
and original contractor by 
the 15th day of the third 
month following each month 
of furnishing labor or 
materials. 
 
New law simplifies by 
requiring only one notice: 
Serve notice upon the owner 
and the original contractor 
by the 15th day of the third 
month following each month 
of furnishing labor or 
materials. 
 
Amended statute also 
provides a form of notice to 
use. 

Section 12 53.057 Derivative Claimant: Notice 
for Contractual Retainage 
Claim 

Amendment changed title to: 
Derivative Claimant: Notice 
of Claim for Unpaid 
Retainage. 

 

Section 13  53.057 Derivative Claimant: Notice 
for Contractual Retainage 
Claim 

Revises the deadlines for 
filing a notice of claim to 
retainage. 

Prior law called for the filing 
of an affidavit for unpaid 
retainage in the county 
records within (i) 40 days 
after the date of completion 
per an affidavit of 
completion; (ii) 40 days after 
the date of termination or 
abandonment if the owner 



sent to claimant a notice of 
termination or abandonment; 
or (iii) 30 days after the date 
the owner sends a demand 
to the claimant to file the 
affidavit claiming a lien for 
retainage. 
 
The new law  
(i) sets the deadline for filing 
a retainage affidavit per the 
deadlines in amended 
Section 53.052 (by the 15th 
day of 4th or 3rd month as 
applicable);  
(ii) provides a form of notice 
to use; and 
(iii) retains the old law that 
requires sending notice of 
the filed affidavit. 

Section 14 53.081 Authority to Withhold 
Funds for Benefit of 
Claimants 

Amends the statute to say 
that if an owner receives a 
notice under 53.056 (labor 
or materials) or 53.057 
(retainage), the owner may 
withhold payments from 
original contractor in 
addition to any reserved 
funds; and in the case of 
notice under 53.056, 
withhold funds immediately 
upon receipt of the notice. 

 

Section 15 53.082 Time for Which Funds are 
Withheld 

Amendment deletes 
extraneous language. 

No substantive change. 

Section 16 53.084 Owner’s Liability Amended to conform to use 
of new language referring to 
amounts “reserved” instead 
of “retainage”. 

 

Section 17  Subchapter E. Required 
Retainage for Benefit of 
Lien Claimants. 

Heading changed to: 
 
Funds Reserved for Benefit 
of Lien Claimants. 

Adopts new terminology, 
using "reserved funds" 
instead of "retainage", 
apparently to distinguish 
between contractual 
retainage and the statutorily 
required funds to be held 
back by the owner. 

Section 18 53.101; 
53.102; 
53.103; 
53.104; and 
53.105 

53.101 Required 
Retainage; 
53.102. Payment Secured 
by Retainage; 
53.103 Lien on Retained 
Funds; 
53.104 Preferences; 
53.105 Owner's Liability for 
Failure to Retain 

53.101 Funds Required to 
be Reserved; 
53.102 Payment Secured by 
Reserved Funds; 
53.103 Lien on Reserved 
Funds; 
53.104 Preferences; 
53.105 Owner's Liability for 
Failure to Reserve Funds 
 

The changes to the titles 
and content of these 
Sections replaced 
"retainage" with "reserved" 
in reference to the Owner's 
hold back of payments on a 
contract. 
 
53.105(a) also inserted 
"improvements" in place of a 
list of terms to conform to 
the new definition of 
improvement in 53.001. 
 
There was no substantive 
change to these statutes. 



Section 19 53.106 Affidavit of Completion 
 
53.106(a)(6) - Under the 
prior law, the Affidavit was 
to contain a conspicuous 
statement that a claimant 
may not have a lien on 
retained funds unless the 
claimant files a lien 
affidavit not later than 40 
days after the date the 
work was completed. 
 
53.106(b) previously set 
the deadline for sending a 
copy of the Affidavit to the 
later of when the Aff of 
Completion was filed, or 
the 10th day after the date 
the owner receives the 
notice of lien liability; 
 
53.106(d) previously said 
that an Affidavit of 
Completion filed on or 
before the 10th day after 
the date of completion is 
prima facie evidence of the 
date of completion under 
Subchapter E and Section 
53.057; 
 

Amendments to the Section 
are: 
 
53.106(a)(6) now says "in 
the time and manner 
required by this Chapter" 
to conform to the changes 
made under Section 53.057; 
 
 
 
 
 
53.106(b) now says the 
deadline is the later of 3 
days after the Affidavit of 
Completion was filed, or 
10th day after owner 
receives notice of lien 
liability; 
 
 
53.106(d) is amended to say 
an affidavit of completion 
filed under this section is 
prima facie evidence of the 
date of completion under 
this Chapter; and if filed after 
the 10th date after 
completion, the date of 
completion for purposes of 
this subchapter is the date 
the affidavit is filed. 
 

 
 
 
53.106(a)(6) Amends the 
contents of the Affidavit of 
Completion to conform to 
the changes of when the 
Lien Affidavit is to be filed 
under amended Sections 
53.056 and 53.057; 
 
 
 
53.106(b) Changes the 
deadline for when a copy of 
the Affidavit must be sent; 
 
 
 
 
 
 
53.106(d) expands the 
scope of the authority of the 
Affidavit as evidence of the 
date of completion 
 
TAKEAWAYS:  (1) Update 
your form of Affidavit of 
Completion for use 
beginning in 2022; (2) the 
Affidavit of Completion 
next year applies for all of 
Chapter 53, not just the 
statutorily required 
reserves and therefore is 
of greater value for 
starting the clock to run 
on all lien claim affidavits, 
including contractual 
retainage.  

Section 20 53.107 Notice of Termination or 
Abandonment 

Amendments to this Section 
are: 
 
53.107(a) is amended to 
conform to the changes of 
how to give notice (Section 
53.003). 
 
53.107(b)(7) is amended to 
conform to the changes in 
53.057. 

 
 
 
Like the 53.106 language, 
HB 2237 replaces the "40th 
day after" language with the 
"in the time and manner 
required by this chapter" 
language. 

Section 21 53.155 Transfer of Property Sold 
 
The prior law said that if 
the house, building, 
improvement, or any piece 
of railroad property is sold 
separately, the officer 
conducting the sale shall 
place the purchaser in 
possession and the 

The amendments to this 
Section are to conform to 
the amended definitions. 
 
The amended law basically 
says the same thing only 
differently - it now says if the 
improvement [now a defined 
term, which does not include 
railroad property] is sold 

It appears that railroad 
property is no longer 
covered under this Section. 
 



purchaser is entitled to a 
reasonable time to remove 
the purchased property. 

separately from the land, the 
officer making the sale shall 
provide the purchaser a 
reasonable time after the 
purchase to remove and 
take possession of the 
purchased improvement. 

Section 22 53.157 Discharge of Lien 
 
 
Under the prior version of 
53.157(6), a person could 
obtain a discharge of an 
affidavit of lien filed under 
Section 53.052 by filing a 
certified copy of an order of 
discharge and a certificate 
from the clerk of the court 
that no bond or deposit 
described by Section 
53.161 was filed by the 
claimant within 30 days 
after the date the order 
was entered. 

Amendments to this Section 
are: 
 
To conform the language to 
the new definitions (e.g. 
using the term 
"improvement"); and 
 
Amended 53.157(6) 
removed the requirement of 
a certification by the clerk of 
the court, but retained the 
requirement that no bond or 
deposit was filed by the 
claimant within the 30 day 
period.  
 

 

Section 23 53.158 Period for Bringing Suit to 
Foreclose Lien 

This amendment: 
 
Amends 53.158(a) to 
shorten the statute of 
limitations from 2 years to 1 
year after the last date the 
lien affidavit can be filed 
under Section 53.052, for a 
claimant to sue to foreclose 
the lien; 
 
Adds 53.158(a-1) which 
explicitly overrides Section 
16.069 Civ. Prac. Rem. 
Code and provides that if 
someone brings suit solely 
to discharge a lien because 
limitations have run, the lien 
claimant's rights to pursue 
foreclosure are not revived; 
and  
 
Adds 53.158(a-2) which 
provides that the 1 year 
limitations period can be 
extended to up to 2 years 
from the date the lien was 
actually filed, if before the 
end of the 1 year limitation 
period, it is in writing with the 
current owner of the 
property and recorded with 
the clerk of the same county 
where the lien was recorded. 

 

Section 24 53.160 Summary Motion to 
Remove Invalid or 
Unenforceable Lien 
 

 
 
 
 

Previous 53.160(b)(1) only 
applied if the claim was not 
ever furnished, now it is 



53.160(b)(1) the grounds 
for seeking to remove the 
lien, limited to the notice of 
claim was not furnished to 
the owner or original 
contractor; 
 
Previous 53.160(c) 
required 21 days notice of 
hearing and did not say 
anything about expedited 
discovery. 

 

53.160(b)(1) is amended to 
expand the grounds for 
seeking to remove the lien, 
for notice of claim was not 
timely furnished to the 
owner or original contractor; 
 
53.160(c) is amended to 
require 30 days notice of 
hearing to the claimant 
whose lien is being 
challenged, and explicitly 
requires that the claimant be 
allowed expedited discovery 
of relevant information to 
issues described in (b). 

enough if it was furnished, 
but it was late. 
 
 
TAKEAWAY:  It is now 
easier to challenge a lien 
claim, but claimant is 
given more time to 
prepare for the hearing, 
and is granted expedited 
discovery to mount a 
defense. 
 

Section 25 53.173 Notice of Bond Amendment to conform 
terminology used in HB 
2237, no substantive 
change. 

 

Section 26 53.205 Enforceable Claims Amended to conform to the 
other changes in HB 2237. 

Prior law referred to bonding 
around claims perfected 
under Subchapter C and, for 
residential construction, 
under Subchapter K. 
 
Under the revised Chapter 
53, all forms of perfection of 
lien claims now are found 
under Subchapter C, and 
the sections prescribing 
perfection of residential lien 
claims under Subchapter K 
have been deleted. 

Section 27 53.206 Perfection of Claim 
(against a bond) 
 
 
 
 
53.206(a) if not perfected 
under Subchapter C or K, 
give all applicable notices 
under the appropriate 
subchapter (C or K), and 
give notice to the surety all 
notices under the 
appropriate subchapter 
required to be given to the 
owner. 
 
53.206(b) to perfect a 
claim under this section, a 
person is not required to: 
(1) give notice to the surety 
under 53.057 unless the 
claimant has a direct 
contractual relationship 
with the original contractor 
and the agreed retainage 
is over 10% of the contract; 
(2) give notice to surety 

Amended to conform to the 
other changes in HB 2237, 
and some substantive 
changes. 
 
 
53.206(a) - Except as 
provided in (b), if not 
perfected under Subchapter 
C, give notice under 53.056 
and 53.057 as applicable, to 
the original contractor and 
surety on the bond. 
 
 
 
 
53.206(b) to perfect a claim 
for retainage [they didn't use 
the term "reserve" as found 
elsewhere] a claimant is not 
required to give notice to the 
surety under 53.057 if the 
claimant has a direct 
contractual relationship with 
the original contractor. 
 
 

 
 
 
 
 
 
53.206(a) amended to 
conform to the other 
changes in HB 2237. 
 
 
 
 
 
 
 
 
53.206(b) amended to 
conform to other changes in 
HB 2237, but also a 
substantive change that 
makes this subsection 
applicable to all claims for 
retainage [reserves] 
regardless of how much.  
 
 
 



under Section 53.058(b) or 
if residential 53.253(c); or 
(3) file any affidavit with the 
county clerk. 
 
53.206(c) For the claim to 
be valid, a person must 
give notice in the time and 
manner required by this 
section, but the content of 
the notices need only 
provide fair notice of the 
amount and the nature of 
the claim asserted. 
 
53.206(d) allowed for 
mailing notice by 
registered as well as 
certified mail. 

 
 
 
 
 
53.206(c) a claimant that 
provides the notices 
described by this section is 
not required to file an 
affidavit claiming a 
mechanic's lien to perfect a 
claim under the bond. 
 
 
 
53.206(d) deleted registered 
mail as valid method of 
sending notice, in conformity 
with other provisions in HB 
2237. 

 
 
 
 
 
53.206(c) amended to 
simply the process of 
perfecting a claim on a 
bond. 
 
 
 
 
 
 
53.206(d) amended to 
conform to same changes 
throughout HB 2237. 
 

Section 28 53.207 Owner's Notice of Claim to 
Surety 
 
Owner is to send to surety, 
any notices owner receives 
pursuant to Subchapters C 
or K. 

Amendments to this section 
are: 
 
To conform to the other 
changes in HB 2237; and 
 
Explicitly absolves the 
Owner of any liability for 
failure to notify the surety, 
and explicitly provides that 
failure of owner to notify 
surety does not relieve the 
surety of any liability if the 
claimant has complied with 
this subchapter. 

 

Section 29 53.208(a) Action on Bond Only amendment was to 
render claimant gender 
neutral. 

 

Section 30 53.232 To Whom Notice Given; 
Manner 

Only amendment was to 
remove registered mail as 
an acceptable form of 
sending notice, in conformity 
with other provisions of HB 
2237. 

 

Section 31 53.238 Notice of Bond Only amendment was to 
remove registered mail as 
an acceptable form of 
sending notice, in conformity 
with other provisions of HB 
2237. 

 

Section 32 53.254 Original heading:  
Homestead  

Amended heading:  
Contractual Requirements 
for Lien on Homestead. 

 

Section 33 53.254(g) Provides requirements for 
lien to be valid on a 
homestead. 

Amendments made to 
conform to the changes in 
HB 2237. 

"Reserve" instead of 
retainage; refers to 
Subchapter C instead of a 
code section that was 
repealed since its contents 
were transferred to 
Subchapter C; replaced 
"construction" with "your 
contractor's work" since 



work now includes services 
of licensed architects and 
others. 

Section 34 53.255(b) Provides a disclosure 
statement required in every 
residential construction 
contract. 

Amendment changes 
references to retainage to 
"reserve" and other 
terminology related to 
reserves. 

No substantive change to 
the disclosure statement, 
just the vocabulary used in 
discussing reserve funds. 

Section 35 53.281(b) Waiver and Release of 
Lien or Payment Bond 
Claim 

Amendment removes the 
requirement that the waiver 
and release is notarized. 

TAKEAWAY:  If you 
provide Lien Waiver 
Forms, you can remove 
the notary block, or leave 
it in if you have any 
concern about the 
authenticity of the 
signatures. 

Section 36 Various No corresponding prior 
law. 

Amendment deletes the 
following existing Code 
sections. 
 
(1)  Section 53.003(a); 
 
 
 
 
 
 
 
(2)  Section 53.026(b) [this 
subsection excluded from 
the "sham contract" 
provisions, persons who 
have or claim a security 
interest only in the property.  
53.026 now applies 
whenever a claimant 
contracts directly with a 
"purported original 
contractor" for labor or 
materials - see 53.001 and 
53.0026 above for more; 
 
(3)  Section 53.053 Accrual 
of Indebtedness; 
 
 
 
 
 
(4)  Sections 53.056(b), (c), 
(d), (e), and (f);  Sections 
53.057(b), (b-1), (c), (d), (e), 
and (g); and (6)  Section 
53.058; 

 
 
 
 
 
 
 
 

 
 
 
 
Section 53.003(a) limited the 
Notice provisions to those 
required by Subchapters B 
through G and K - now all 
such notice provisions are 
found in the rest of 53.003. 
 
 
Section 53.026(b) was no 
longer needed since the 
simplified language made 
the "Sham contract" 
provisions applicable only to 
direct contracts for labor or 
materials with a purported 
original contractor. 
 
 
 
 
 
 
HB 2237 eliminated the 
"accrual of indebtedness" 
concept in determining the 
deadlines for filing notices, 
rendering Section 53.053 
unnecessary. 
 
These provisions dealt with 
notices of claims to Owners 
and Original Contractors, for 
unpaid retainage and for 
specially fabricated items - 
all such notices have been 
simplified and combined into 
53.056 and 53.057, 
rendering these deleted 
provisions unnecessary. 
 
 
 



 
 
(5)  Section 53.081(d); 
 
 
 
 
 
 
 
 
(6)  Section 53.083; 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(7)  Section 53.158(b); 
 
 
 
 
 
 

 
 
Section 53.081 deals with 
when an owner can withhold 
funds; subsection (d) was no 
longer needed due to the 
simplification of the Notice 
provisions in 53.056 and 
53.057. 
 
 
Deletion of this section 
removes the right of a 
claimant to make demand 
for payment on an owner 
authorized to withhold 
funds.   
 
Claimants' only recourse 
against an owner is to 
pursue a judicial 
foreclosure action. 
 
TAKEAWAY:  Chapter 53 
does not define "owner" 
so if you foreclose on a 
property subject to an 
M&M Lien you are likely 
considered the owner for 
Chapter 53 purposes.  If 
you receive a demand for 
payment (a) on a pre-2022 
contract, old Section 
53.083 applies and you 
may have to make 
payment (unless the 
original contractor 
contests the demand); or 
(b) on a 2022 contract, the 
demand by itself is 
unenforceable, but you 
could be subject to a 
judicial foreclosure action.   
 
In either case, your course 
of action will depend upon 
the likelihood of the 
claimant filing suit, the 
amount in controversy, 
the legitimacy of the claim, 
and whether the lien was 
properly perfected. 
 
 
 
Section 53.158(b) dealt with 
the statute of limitations for 
suits to foreclose on a 
residential construction 
project (the later of 1 year 
after last day to file a lien 
affidavit or after completion, 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(8)  Sections 53.252 and 
53.253. 

termination, or 
abandonment).  
 
The amendment to 
53.158(a) shortened the 
statute of limitations from 2 
years to 1, and effectively 
applies to both commercial 
and residential construction, 
rendering subsection (b) 
redundant and unnecessary. 
 
 
 
 
These provisions dealt with 
notices to Owners and 
Original Contractors; and for 
specially fabricated items.  
These notice provisions 
were simplified and 
combined into Sections 
53.056 and 53.057, 
rendering 53.252 and 
53.253 unnecessary. 

Section 37 Contracts 
Affected 

n/a  The changes brought in HB 
2237 apply only to an 
original contract entered into 
on or after January 1, 2022; 
all prior contracts operate 
under the law prior to HB 
2237. 

Section 38 Effective 
Date 

n/a This Act takes effect 
January 1, 2022. 
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